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srgarr (rfla) arr urRa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. 25/AC/DI2022-23/AM fa: 28-09-2022, issued by
Assistant Commissioner, CGST, Division IV, Ahmedabad-North

er #taaaf prr vi ua Name & Address

1. Appellant

M/s Prasenjit P. Sengupta
Celebration City Center,
A-207/208, Gala Gymkhana Road,
South Bopal, Bopal, Ahmedabad - 380058

2. Respondent

The Assistant Commissioner,
· CGST, Division IV, Ahmedabad North
2nd Floor, Gokuldham Arcade,
Sarkhej-Sanand Road, Ahmedabad - 382210

al{ anf z Grata 3rgr rats rra au & at a srmgr sf zenfetf Re
4I; T; gr 3r@rart at sr@ u gahervr me rgd a aar et

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

TrdIlgr)erur smdaa

Revision application to Government of India :

() a€ta sq1al gca 3rf@fr, 1994 #t errr R2 aargmcai a i gila err at
sq-r pr qg siafa gnlerr 3r4a 3efl fa, qa rl, f@a iaraza, lua
fqat, aft ifGa, Ra ta a, iami, { fact : 110001 cm- c#i" \i'fAT ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 inJ~espect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid : - __ ·

ii) z,fa mT #l grR # m ra Nat zgR arar fan#t suer zr arr arar zu
rogrw qw qosrtr im a ura g mf i, zu fa#t suer zn qvet i ark as f@4Rt

1=err j a fan#t usrIr it ma at fa5ur a ?hr z{ 3tl ,,.

) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
pther factory or from one wareho_use to another during the course of processing of the goods in a
rehouse or in storage whether in'!a factory or in a warehouse.
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(@) rd as Raval Tg znr re Pll1ffaa r.rrc;r ~ m .,rc;i er, fclPJ1-1fu1 qjtr gyca ma u sunzyen # Raz mai aa are f@flg ur 72r Raffaa ?t

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India.export to Nepal or Bhutan, without payment of
duty. .

3ifaqr al Una zyc # :r@R frgt splaf mu 6t r{& silt arr wit st enr ya
ft a garf rga, sr@ &m -qJffif cit tr w z arz i fa are~u (i.2) 1998 tTm 109 ITTxT
fgaa fag mtg st

(c)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. =Pl-..-,. ·

eta nra zgcas (r8la) rmaat, 2001 c5 ~ 9 cf> 3TT'J1fu fclPJFcft,c ™~ ~-8 it err ~ if,
hfa ares ,f arrhf Re#a Rh ma a sfe--arr?r vi 3rft an2r6tat ufii # rel
Ufa 3mt±at hut tar Reg1 Ur# er arr ~- cnT :£(.c.!J~~q cf> 3@T@ tTRf 35-~ if f.itTffur i:#1" cf> :r@R
# rqd rr €)r-6 rear at >fm 'lfr iRf ~ I

0

The above application shall .be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communibated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfacr am4at rer us@i icaa van va aa suit zaa a it at rt 2oo/-# 4rat #l slg
3ITT" Gisi icaa ya Gara a saner gt "ITT 1GOO/- c#f ffl 'l_f@T ;:r c#r ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more Q
than Rupees One Lac.

tar yca, #?tu suraa yes vi hara 3r@la)a uznf@rawqR rat-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #€hr Garza grca 3#f@If1, 1944 c#f tTRf 35-il"/35-~ cf> 3@<@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(«) saffaa 4Roa 2 («)a a4ag 3ur # srcarar #l 3r@a, ar@cit a m t#tr grca, #€tr
Gqlaa yea vi hara r@an nnf@raw (Rre) al ufga 2flu f)fear, 31tar j 244/I, .
sag+If] 44d1 , 3/la1 ,fay, 3IrdIsal -3ooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the. bench of
the Tribunal is situated.

(3) zufa za arr i a{ srsii arrr ±tr & it res oiler a fry #h ar y7arr sqja
i fa urar a1Reg g az a 3ta gy ft fa frat rat nrf aa a fry zrenferf art#tr
Inferavur at va 3r4la zu #tr war at va 3naaa f@zur ura ?&]

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ar1re1 ch 3If@Irr 197o zrerr izi@er #6t~-1 a oiafa feiffa fa5g 3gra 3rraa zn
Te 3TT?gr zrenfe,fa Rufau qT@rant an2r # r@) # ya uf tfx En.6.5so ht at Ir1rcu yep
feas cm star a1Reg

(5)

One copy of application or 0.1.0. as. the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

ga 3it iaf@r mcai al firu aa cf@ frn:r:rr c#i" 3j sft ear 3naff fur uar & uit v4tar yen,
at4 qryea ya hara ar##tr nznf@raw (riffaf@1) ft, 1982 l1 Rf%c:r % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(27) tr zyea, a4hr grye vi ihara 3fr nrnf@raw (Rrec), # 4f arf #
afar iT (Demand) Vi (Penalty) qr 1o% qas an sffarf ?1raif, srfraaqa 1o
~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

#4junrzeasi@lata# siafa, if@eg "afar ati(Duty Demanded) ­
(i) section) is ±uphaaRfRaufr;
(ii) far+rear hr@z fezstfr;
(iii) hr@z2ReePitasR 6aas2afr.

> uqasra viRa srfr } reqf arr6l gerari, arfhr' fer« av ? f@gqr snRkusrur
:s.
('.l.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(lxiv) amount determined under Section 11 D;
(lxv) amount of erroneous Cenvat Credit taken;
(lxvi) amount payable under Rule 6 of the Cenvat Credit Rules ..

sr sr arr?h ,R r&tea qfraur ar sasyes srrar zes ur aus Ralf@a t ati4g mgek
1 o% y1arru 2ft szi#ae qU6 Fcicllma "ITT dGf~~ 1 o% 4raru at sr a»fl el .

In view of above, an appeal against this order shall lie before the Tribunal on payment of
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
ty alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by MIs. Prasenjit P. Sengupta, Celebration City

Center, A-207/208, Gala Gymkhana Road, South Bopal, Bopal, Ahmedabad - 380058

(hereinafter referred to as "the appellant") against Order-in-Original No. 25/AC/D/2022­

23/AM dated 28.09.2022 (hereinafter referred to as "the impugned order") passed by the

Assistant Commissioner, Central GST, Division IV, Ahmedabad North (hereinafter referred

to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

BAHPSl 903C. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2015-16, it was noticed that the appellant had earned an

income ofRs. 20,68,913/- during the FY 2015-16, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited under

Section 194C, 1941, 194H, 194J (Value from Form 26AS)" filed with the Income Tax

department. Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but had neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant were called upon to submit copies of

Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period.

However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V/27­

1 l l/Prasenjit/2020-21/TPD/UR dated 24.03.2021 demanding Service Tax amounting to Rs.

2,99,992/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77 and Section 78 of the

Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 4,22,056/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2015-16 to FY 2017-18 (up

to Jun-17). Further (i) Penalty of Rs. 4,22,056/- was also imposed on the appellant under

Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 5,000/- was imposed on the appellant

under Section 77(1)(a) of the Finance Act, 1994 for failure to taking Service Tax

Registration;(iii) Penalty of Rs. 5,000/- was imposed on the appellant under Section 77(l)(c)

of the Finance Act, 1994 for failure to provide documents/ details for further verification; and

0

0
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(iv) Penalty ofRs. 5,000/- was imposed on the appellant under Section 70 of the Finance Act,

1994 read with Rule 7C for Service Tax Rules, 1944 for failure to assess correct Service Tax

liability and failed to file correct Service Tax Returns.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

o The adjudicating authority has not verified the tax applicability of the previous year

i.e. FY 2014-15 where in sales was below threshold limit. Also, where there is no

taxability for FY 2015-16, the adjudicating authority had applied taxes on service sales

of FY 2016-17 and April to June 2017 also.

o The adjudicating authority has erred in law by not extending the benefit of threshold

exemption limit as provided under Notification No. 33/2012-ST dated 20.06.2012.

4. Personal hearing in the case was held on 31.05.2023. Shri Deepak Agrawal, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

submission made in appeal memorandum. He stated that the firm is eligible for threshold

exemption ofRs. 10 Lakh.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand against the appellant along with interest and penalty, in the facts and

circumstance of the case is legal and proper or otherwise. The demand pertains to the period

FY 2015-16 to 2017-18 (upto June-2017).

6. It is observed that the main contention of the appellant is that they are eligible for,

threshold exemption under Notification No. 33/2012-ST dated 20.06.2012.

7. The adjudicating authority has confirmed the demand of service tax for the total job work

income received by the appellant during the FY 2015-16 and FY 2016-17 in the impugned order.

The adjudicating authority, in the impugned order, has observed as under:

"21. From the above discussion, submission made by the noticee and as per the

provisions of the Finance Act, 1994, I find that the noticee was engaged into trading

5
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business as well as supply oflabour servicefor the period FY 2015-16FY 2017-18 (up

to June-17). The noticee has earned a total income ofRs. 20,68,913/- during the F.Y.

2015-16, Rs. 8,13,756/- during the F. Y. 2016-17 & Rs. 3,75,000/- during the period F. Y.

2017-18 (up to June-17). As the total taxable amount in financial year 2016-17 was

below 10 lakh rupees and hence they were eligible for exemption provided to small scale

service provider as per Notification No. 33/2012-ST dated 20.06.2012 for the period
2

2017-18 (up to June-17)."

8. It is also observed that the appellant have in the appeal memorandum not disputed the

taxablility of service provided during the FY 2015-16 and FY 2016-17. However, they have

contended that the adjudicating authority had· not extended benefit of threshold exemption

under Notification No. 33/2012-ST dated 20.06.2012. The appellant also submitted copies of

Income Tax Return filed during the FY 2014-15 and FY 2015-16. On verification of the ITR

for the FY 2014-15, it is observed that the appellant have shown income of Rs. 1,90,87,310/­

in the head of Sale of Goods and shown NIL income in the head of Sale of Service. Whereas,

in the ITR for the FY 2015-16, the appellant shown income ofRs. 2,01,13,948/- in the head of

Sale of Goods and shown income ofRs. 20,68,913/- in the head of Sale of Service.

9. As regards the contention of the appellant, whether the benefit of threshold limit of

exemption under the Notification No. 33/2012-ST dated 20.06.2012 is admissible to them

appe11ant for the FY 2015-16 or not, I find that the total value of service provided during the

Financial Year 2014-15 was NIL as per the ITR submitted by the appellant, which is relevant

for determining exemption under Notification No. 33/2012-ST dated 20.06.2012 for the FY

2015-16. Hence, the appe11ant is eligible for the threshold exemption under Notification No.

33/2012-ST dated 20.06.2012 for the income of Rs. 10,00,000/-, out of total income of Rs.

20,68,913/- during the FY 2015-16. With regard to the FY 2016-17, the taxable income of the

FY 2015-16 was Rs. 20,68,913/-, hence, the appellant is not eligible for any exemption

benefit under Notification No. 33/2012-ST dated 20.06.2012 for the FY 2016-17.

·,
·

10. In view of above, I order for modification of the impugned order passed by the

adjudicating authority, allowing benefit of threshold limit of exemption in respect of income

received by the appellant during the FY 2015-16, and I order for upholding the remaining

demand of service tax along with interest in respect of income received by the appellant

during the FY 2015-16 and FY 2016-17. Needless to say that the penalty under Section 78 of

the Finance Act, 1994 is required to be reduced equal to the Service Tax demanded and

upheld in this order.

0

0
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11. sft#ftraf RR?afta Rqzrq 5qtat##faarmar?
The appeal filed by the appellant stands disposed of in above terms.

_-
Po>,1 ps

n ar) U
Commissioner (Appeals)

(R. ."aniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST

To,
Mis. Prasenjit P. Sengupta,
Celebration City Center,
A-207/208, Gala Gymkhana Road,
South Bopal, Bopal,
Ahmedabad - 380058

The Assistant Commissioner,
CGST, Division-IV,
Ahmedabad North

Date: 31.05.2023

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division IV, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
(for uploading the OIA)

sfGuard Fe
6) PA file
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